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STATEMENT OF ANDREW PAUL CATTERALL

I, Andrew Paul Catterall, of 400 Epsom Road, Flemington, in the state of Victoria, Chief Executive

Officer, say as follows:

A. Introduction

1. | am the Chief Executive Officer (CEO) of Racing.Com Pty Ltd ACN 104 883 267

(Racing.com), a position which | have held since January 2017.

2. | am authorised by Racing.com to make this statement in relation to an application by Tabcorp
Holdings Limited (Tabcorp) to the Australian Competition Tribunal (the Tribunal) for

authorisation of the merger of Tatts Group Limited (Tatts) and Tabcorp.

3. I commenced working at Racing.com in January 2017 as Chief Executive Officer.

4. In my capacity as CEO, | am responsible for providing strategic and operational leadership of

Racing.com, stakeholder management, rights acquisition, commercial development and

governance.
5. Prior to working at Racing.com, | held the following roles:
(a) from March 2015 to December 2016 — Chief Operating Officer (COO) of Beyond

Boundaries Group which is a global sports, media and entertainment consulting,
marketing and technology services company. In that role, | provided advisory
services to, among others, Perth Racing Club in their media rights strategy and rights
negotiations with Sky Channel Pty Ltd (Sky) and Racing.com; New Zealand
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Thoroughbreds regarding media and wagering; and Clubs NSW regarding their
digital wagering strategy;

(b) from February 2013 to March 2015 — Chief Commercial and Strategy Officer of
Racing Victoria Ltd (RVL). In that role | led the development and implementation of
the wagering and media strategy for Victorian thoroughbred racing including
supporting ThoroughVisioN Pty Ltd (TVN) and negotiations with Sky, Seven West
Media, Foxtel and other wagering operators. | also led the development of the
wagering and product fee strategy for all wagering operators, and participated in the

three code wagering joint venture with Tabcorp;

(c) from 2004 to November 2012 — General Manager Strategy and Marketing with the
Australian Football League (AFL) where, among other tasks | was heavily involved
in media rights strategy, valuation and the establishment of AFL media as a digital

and other media business;

(d) from 1995 to 2004, | was a consultant at the gemba group and Boston Consulting

Group.

Based on my roles described above, | have extensive experience in media rights, valuation,
brand and customer management, wagering and gaming policy and strategy, and the

establishment of digital platforms and media businesses.

| completed a Bachelor of Engineering (Mechanical) at the University of Melbourne in 1994
and an Advanced Management Program in Organisational Leadership and Strategy at
INSEAD.

Overview of Racing.com

Racing.com is in the business of producing and distributing Victorian and thoroughbred racing

content. It is comprised of three elements:

(a) Racing.com digital media business, which began operating in September 2014:

(i Itis ajoint venture between RVL and the four Victorian thoroughbred racing
clubs — namely the Melbourne Racing Club, Victoria Racing Club, Country

Racing Victoria and Moonee Valley Racing Club.

(i) It manages an integrated network of websites and digital assets (eg apps
for iPhone and Android) for Racing.com and the Victorian thoroughbred

racing clubs and RVL.

(iii) Racing.com digital has a non-exclusive right to transmit the live coverage

of Victorian thoroughbred racing on the Racing.com digital platform and
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the exclusive digital right to display or transmit archival footage of Victorian

thoroughbred racing.

(b) Racing.com broadcast media business, which began operating in August 2015:

(i)

(ii)

It is a joint venture between RVL and Seven Network (Operations) Limited
(SWM).

It produces and distributes the channel branded Racing.com that is

retransmitted in a linear fashion to:

(A) free to air TV (FTA) channel 78 and regional FTA channel 68,
both part of the Seven Network FTA offering;

(B) Foxtel pay TV channel 529; and
(C) digital platforms Racing.com, Seven Sports and Freeview.

By linear fashion | mean that the content and advertising on the channel is
the same on all platforms, nationally, save for instances where Racing.com
cannot broadcast a non-Victorian race event on Foxtel or digital platforms

because of constraints imposed by Sky on rights holders and Foxtel.

(c) A digital streaming sub-licence business, which began operating in late 2015:

(i)

(iif)

Racing.com partners with RVL to administer the sub-licencing and delivery
of live race streams (in the form of live race window content only sourced
from the Racing.com live broadcast) to the digital platforms of wagering
service providers (WSPs) including Tabcorp’s digital platform. By live race
window content | mean the race vision including three minutes of content
before the race and 90 seconds of content after the last horse crosses the

post.
RVL currently sub-licences Victorian thoroughbred racing content to:

(A) corporate bookmakers Sportsbet, Ladbrokes, CrownBet, Betfair,
Bet365 and William Hill; and

(B) Racing and Wagering Western Australia (RWWA).

Apart from Swedish company Unibet, this includes all of the main

competitors of the merger parties identified by Tabcorp in its Application.’

1 Form S, [71.]-[7.14].
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Racing.com also undertakes a number of other functions for and with RVL and the Victorian

clubs:

(a) Racing.com works with RVL to deliver on the sub-license of live vision of Victorian
thoroughbred racing on a clean feed basis to Sky for approved distribution across
Sky and Tabcorp platforms. Sky has an exclusive right to transmit live coverage of
Victorian thoroughbred racing to commercial premises until 2020, a non-exclusive
right to transmit live coverage of Victorian thoroughbred racing on pay TV via channel
Sky Racing1, and a non-exclusive right to broadcast Victorian thoroughbred racing

on Tabcorp digital platforms.

(b) Racing.com works with RVL to ensure the delivery of the end to end supply chain

for media coverage of VTRI races, including:

0] outside broadcast (capturing the footage on course);

(i) race callers and hosts;

(iii) connectivity (to distribute the pictures from on course to play out and

production facilities); and

(iv) distribution (to physically deliver the produced images on TV, digital and

overseas).

(c) Racing.com works with Melbourne Racing Club to provide international distribution

of live racing to overseas wagering operators; and

(d) Racing.com manages on behalf of RVL two print assets — Best Bets and Winning
Post.

During my time as Chief Commercial and Strategy Officer of RVL, | was involved in the
establishment of Racing.com. | provide information in relation to the formation of Racing.com

in Section | below.

Racing.com seeks to acquire thoroughbred racing media rights from Principal Racing
Authorities (PRAs) and/or racing clubs that manage their own rights around Australia and
overseas in competition with Sky, a wholly owned subsidiary of Tabcorp. | provide information
in Section E below in relation to Racing.com’s recent proposals to acquire thoroughbred racing
media rights from two PRAs, a race club and an overseas jurisdiction. | provide information in
Section C below in relation to Racing.com’s strategy in respect of media rights that will become

contestable in the future.

In all other States and Territories in Australia, Sky holds the exclusive media rights to all racing

content — thoroughbred, harness and greyhound racing — with the exception of some partial
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licencing to a corporate bookmaker of some digital rights in NSW. Sky holds the vast majority

of exclusive and fully bundled rights for racing media content throughout Australia.

Sky broadcasts:

(a) on its subscription channels shown throughout its retail networks in NSW, Victoria
and ACT - being the states where Tabcorp holds the monopoly totalisator rights and

related retail monopoly rights;

(b) into the markets where Tatts has monopoly totalisator rights and related retail
monopoly rights — namely Queensland, South Australia, Northern Territory and

Tasmania;

(c) into Western Australia, where the monopoly totalisator rights and related retail

monopoly rights are State-owned;

(d) on pay TV; and

(e) on Tabcorp digital platforms.

Sky has wholesale arrangements for the Sky digital stream to be provided to totalisator
operators, RWWA, and UBET in South Australia and Queensland.

Racing.com competes with Sky in relation to the media rights it has acquired and potential

future acquisitions as follows:

(a) for transmission of live coverage of racing on FTA (including with subsequent

retransmission of the same linear channel onto pay tv and digital platforms);

(b) for transmission of live and archive coverage of racing on digital platforms;
(c) for transmission of live racing coverage on subscription services to pubs and clubs;
(d) for sub-licensing to WSPs non-exclusive rights to racing content transmitted by

Racing.com; and

(e) for transmission of live and archive racing coverage to overseas wagering operators.

Strategy of Racing.com

Compared to its main rival, Sky, Racing.com has a more expansive strategy to maximise the

use of its media rights with respect to innovation and the promotion of racing:

(a) It wishes to use its rights for racing industry programs on FTA television to give
viewers, including punters, a free alternative means to watch premium coverage of

the races (eg extensive pre- and post-race coverage) and related industry
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information. By securing a dedicated channel on FTA (with retransmission to pay
TV) on a 24 hour, seven days a week basis, Victorian thoroughbred racing has been
granted a unique and unprecedented opportunity to attract new audiences in homes

across Australia.

(b) The reach of digital streaming of Racing.com’s broadcasts — on Racing.com’s
platforms and those of corporate bookmakers — is rapidly expanding to meet the
demands of racing fans for access to live racing on mobile devices, anywhere,

anytime, and with integration to the betting platforms of their preferred WSP.

Since its inception in August 2015, the broad distribution strategy of Racing.com has had a
marked positive impact on wagering turnover growth for Victorian thoroughbred racing. The
annual growth rate in turnover is at over 8.5% per annum (year on year comparison), which is
a marked improvement on the flat turnover performance of the two years prior to the inception

of Racing.com.

From my understanding of the limited data available in other jurisdictions, this is the highest
growth rate for thoroughbred racing wagering turnover in Australia. This is significant given

that Victoria is already the largest jurisdiction by wagering turnover.

The following media rights will become contestable in the foreseeable future:

(a) South Australia this year and again in seven years’ time;

(b) Queensland in 2020;

(c) NSW in 2025;

(d) Tasmania in 2026;

(e) the Northern Territory in the future;

(f) Perth Racing Club in 2022 or 2024;

(9) the rest of WA at similar timing to Perth Racing; and

(h) various international jurisdictions, including New Zealand before 2020.

Racing.com intends to bid for these rights, with the long-term strategy of incrementally building
up content over time. | set out in Section E below Racing.com’s recent proposal to acquire
media rights from Thoroughbred Racing South Australia (TRSA) [Confidential to

L Lo 1 o e 1 o) I P
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Racing.com’s strategy needs to be long-term because Sky has to date employed a strategy of
acquiring exclusive bundled (domestic and international) rights across all racing codes —
thoroughbred, greyhound and harness — with staggered start and end dates of its media rights
agreements. This is so even where it appears Sky does not intend to use those rights and Sky
has taken no apparent steps to use them. Sky also imposes ‘first and last’ rights over future
media bidding, which | am aware of from recent negotiations in Victoria, Western Australia and
South Australia. In Section M below | set out my observations on the substantial barriers to

entry for aspiring rivals in every medium (FTA, pay TV and digital).

In the jurisdictions where Tatts has monopoly totalisator rights and related retail monopoly
rights — Racing.com will be able to compete on its merits against Sky to acquire media rights
because its rival is not vertically integrated with the entity which holds the monopoly totalisator
rights. In jurisdictions where Sky is vertically integrated with the entity that has the monopoly
totalisator rights — Tabcorp — it is harder for Racing.com to compete on its merits, including

because:

(a) there is a pre-existing joint venture wagering relationship between Tabcorp/Sky and
the PRA necessarily arising out of Tabcorp’s monopoly totalisator rights in the

jurisdiction;

(b) this gives Tabcorp/Sky advantages in various ways in acquiring media rights from
the PRA in competition with Racing.com.

This is elaborated upon in Section D below.

| consider that Racing.com can provide a valuable service and benefit to other (that is, non-
Victorian) thoroughbred racing rights holders that choose to partner with Racing.com and the
VTRI in the form of:

(a) growth in audience and broader engagement with customers and wagerers (punters)

for that jurisdiction’s racing;

(b) quality coverage, analysis and promotion;

(c) increases in wagering turnover, as demonstrated by RVL'’s successes in increasing

wagering turnover since the inception of Racing.com;

(d) increased involvement in that jurisdiction’s thoroughbred racing including in respect
of thoroughbred ownership, breeding, race participation, race attendance, race club

membership and sponsorship;

(e) reducing the risk — in terms of the outcomes of wagering and customer growth — from

relying solely on the narrow distribution model of a single broadcaster, Sky; and
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(f) the ability to provide pubs and clubs in Australia with access live racing vision, either

free of charge or on a low cost or customised basis.

Although | am not an economist, | believe that media rights’ acquisition by Racing.com has
some network economics features, in that the value of Racing.com’s service for each

partnering jurisdiction will increase the more partnering jurisdictions there are. This is because:

(a) having more jurisdictions’ racing product, and potentially also other programming, in
turn helps improve the audience, robustness and performance of Racing.com’s
media business. Racing.com’s aim is to sustain a robust media business and
associated wagering turnover and revenue uplift effects over the longer term for the
benefit of the VTRI; and

(b) having more jurisdictions’ racing product on Racing.com also helps grow national
engagement in the sport of thoroughbred racing for the benefit of everyone involved

in the industry, nationally.

Views on the Proposed Acquisition

Racing.com is concerned about the proposed acquisition of Tatts by Tabcorp for two primary

reasons:

(a) removal of a rival — Tatts — who could otherwise partner with and/or enter into
commercial arrangements with Racing.com in relation to the broadcast of
Racing.com’s thoroughbred racing content in its retail outlets, pubs, clubs and via its
digital platforms; and

(b) post-acquisition Tabcorp/Tatts/Sky will have more power to leverage its wagering

joint ventures with the PRAs to obtain more favourable media rights deals in seven
of eight of Australia’s racing jurisdictions. This will occur, for the first time, in the four
jurisdictions in which Tatts holds the monopoly totalisator rights and related retail

monopoly rights.

Each of these reasons is elaborated upon below.

Removal of a rival

The wagering industry has undergone substantial changes in the past decade, including
significant growth in digital wagering and a decrease in the demand for retail wagering. In my
view, in this environment, a wagering business must evolve in terms of its core offering to

customers in order to remain relevant.

Tatts has reportedly been taking steps to move towards a digital future and to lift the value of

its ‘bricks and mortar’ retail business:
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(a) Annexed hereto and marked with ‘APC1’ is a copy of a media report written by
Mandy Ross of the Tatts Group titled, ‘Beating the disruptors with bricks and mortar’
dated 27 May 2015. It states that Tatts will spend tens of millions of dollars on digital
marketing, analytics and customer relationship management (CRM) in 2015 and that
CEO, Robbie Cooke, has been steering the company towards a digital future since
he became CEO in 2013.

(b) Annexed hereto and marked with ‘APC2’ is a copy of a media report written by
Jessica Garden for the Sydney Morning Herald titled, ‘Tatts Chief Robbie Cooke puts
big stake on the line’ dated 28 January 2014. It states that Tatts is planning to unveil
a brand overhaul as it seeks to catch up after a period of under-investment in online

and marketing.

(c) Annexed hereto and marked with ‘APC3'’ is a copy of a UBET media release dated
30 April 2015 in relation to Tatts recent innovations and new technology, including a

new website and best in class mobile phone and iPad apps.

However, | have observed from both publicly available information and negotiations with
Tabcorp/Sky, Tabcorp/Sky has presented Tatts with significant obstacles to taking
independent steps to improve its digital future. Tabcorp/Sky is the sole provider of racing

broadcasts into Tatts' retail outlets. This produces a number of difficulties for Tatts:

(a) As the dominant broadcaster, Tabcorp/Sky levies very significant levels of fees and
charges on Tatts’ retail outlets and its sublicensed betting agencies such as pubs,

clubs and hotels for access to Sky’s broadcasts. [Confidential to Racing.com] [...

(b) Sky also consistently imposes ‘take it or leave it’ terms on these retail outlets, which
necessarily must have live coverage of races if they want to attract and retain punters
to come into their retail venues and watch races, place bets and consume other

products and services.

(c) Tabcorp/Sky also engages in other forms of anticompetitive tactics and conduct, for

example, blackout conduct referred to in Sections K and L below.

(d) Furthermore, during my negotiations with Tabcorp/SKy, | have observed that it has
a narrow media distribution strategy, which centres on high priced subscriptions and
limiting competition from FTA and other digital streaming media providers. This is

described in Sections K and L below.
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(e) A further difficulty is that Sky promotes Tabcorp betting services on its broadcasts
which results in the Tabcorp wagering business being advertised to Tatts' customers
in its own venues. Given the rise of digital wagering, this represents a significant

missed opportunity for Tatts:

(i Tatts has recently gone on the record as noting that it was having difficulty
in differentiating its retail brand with Tabcorp’s online brand, which is
attributable to Sky being the sole provider of vision available to Tatts’ retail
outlets. Annexed hereto and marked with ‘APC4’ is an article written by
Nathan Exelby and published in the Herald Sun dated 12 July 2014 in

regard to this matter.

(i) The Tabcorp/Sky presentation on the benefits of the merger highlights that
Tabcorp has a higher brand awareness in Queensland than the incumbent
Tatts brand, UBET.2 Unless there is a “keep off the grass” agreement
between Tabcorp and Tatts that | am not aware of, then, customers from
any state can open a digital betting account and Tabcorp is able to take
market share from UBET in Queensland for digital customers through its
branding and advertising on the retail channel in UEBT outlets. This is also
true in other jurisdictions in which Tatts holds the monopoly totalisator

rights and related retail monopoly rights.

(iii) | also note that Racing Queensland was reportedly engaged in a number
of initiatives with UBET to improve Racing Queensland’s wagering

outcomes.3

30. The above issues — coupled with the comparatively poor performance of Tatts’ wagering
operations relative to other wagering products, which has been reported on during the course
of the current takeover bid — highlights the potential for Tatts to improve its performance by
adopting new competitive strategies, including to compete against and displace Sky’s control
over program content in Tatts’ retail network.

31. If the merger does not proceed, Tatts has an economic incentive and ability to:

(a) develop alternatives to dealing with Sky to place downward pressure on Sky’s very
high levels of fees and charges and provide a lower cost option to sub licenced
betting agencies such as pubs, clubs and hotels. This could include an option for

Tatts to offer certain venues a ‘lower-spec’ broadcasting and wagering solution than

2 Tab 6 of Annexures to Statement of James Watters filed in these proceedings on 13 March 2017, p. 9.
3 Annexure E-3 to Statement of Dr Eliot Forbes filed in these proceedings on 13 March 2017.
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the full Sky offering. It could also include buying streaming or venue broadcast rights

from Racing.com;

(b) work with Racing.com to introduce new and differentiated innovations that could be
customised for Tatts’ venues and ensure that the Tatts’ brand is exclusive at its

venues;

(c) build the brand of UBET to a larger national audience to capture digital wagering
account holders from outside of Tatts’ states through advertising on competitor

media services like Racing.com; and

(d) bid directly for rights and secure a wholesale position on key rights to use as leverage

in cost/price/service negotiations with broadcasters such as Sky and Racing.com.

Even if Tatts does not explore the above opportunities, the mere presence of Tatts as an entity
of sufficient scale to support a rival pay and/or FTA broadcaster, imposes a competitive

constraint on Tabcorp/Sky, putting downward pressure on the fees and charges Sky imposes.

Tatts has previously gone on the public record as stating it would be willing to consider
Racing.com’s alternative to Sky to source thoroughbred racing vision for its digital platforms,
in circumstances where Sky and Tatts had failed to reach agreement over the fee charged by
Sky for its service and Sky announced a blackout of live Sky racing on UBET’s website and
mobile app. Annexed hereto and marked with ‘APC5’ is a copy of a media report written by

Ben Dorries and published in the Courier Mail on 2 February 2016.
Given the impending merger, Tatts has not approached Racing.com.

Tabcorp claims that there is no media rights issue arising in these Proceedings because Tatts
has never vied against it to buy media rights from PRAs.* There is a straightforward historical
explanation for this — namely that Sky had tied up the exclusive media rights in Queensland,
South Australia and the Northern Territory before Tatts merged with UniTAB Limited in 2006
and thus before it was large enough to have any chance of competing for media rights. In any
event, while Tatts has not sought to acquire media rights in the past, this does not mean that
it will not seek to do so in the future. This is especially so in the context of all other WSPs

seeking to increase transmission of live sport (including racing) on their customer platforms.

More power to leverage its wagering joint ventures with the PRAs

Racing.com is further concerned about the proposed acquisition of Tatts by Tabcorp because
post acquisition, Tabcorp/Tatts/Sky will have more power to leverage its funding agreements

with PRAs to obtain media rights deals to the exclusion of any competitor.

4 Form S, [18.22]-[18.25] and [18.32]-{18.33].
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Currently, Tabcorp/Sky only has funding agreements in three of Australia’s eight racing
jurisdictions. Post-acquisition, it will have a funding agreement in seven of Australia’s eight
jurisdictions — ie Tabcorp/Sky is stepping into the shoes of Tatts in jurisdictions of Queensland,

South Australia, Tasmania and the Northern Territory.

This creates the economic incentive and ability for the merged entity to block Racing.com (and

other competitors) from competing with Sky for the following reasons:

(a) PRAs in a formal joint venture with the merged entity will be financially incentivised
to maximise wagering revenue in the short-medium term with the merged entity
which is likely to result in the foreclosure of negotiations with competing broadcasters

of media rights.

0] This economic benefit is restricted to the PRA/Tabcorp/Tatts/Sky and not
to the customers of racing media including commercial premises and
individuals who are required to pay a fee to access the vision, a fee set by

Sky in the absence of competitive constraint.

(i) It is analogous to creating a wagering/racing vision monopoly across most

of Australia in which:

(A) Sky dominates the media coverage in retail outlets and online, ie

it is the only broadcaster who can stream live and archive vision.

(B) Sky charges a fee to retail outlets to access the vision — but that

fee is ultimately part of the revenue of the merged entity.

(C) The merged entity dominates wagering advertising by restricting

advertising on its broadcasts.

(D) The merged entity dominates wagering revenue — the link
between wagering activity and live vision of races is

uncontroversial.

(E) Wagering revenue is ultimately shared with the PRAs. Thus, the
PRAs have an incentive to grant media rights to the merged
entity.

(F) The monopoly rents in wagering/media rights are shared

between Tabcorp/Tatts/Sky and the PRAs, to the detriment of
Australian consumers who are denied access to competing
broadcast options (eg Racing.com, other online providers — and

the benefits of the competitive constraint they impose on
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Tabcorp/Tatts/Sky) and to product innovations that arise in

competitive markets.

The above strategy would be entirely consistent with the strategy of
Tabcorp/Sky that | have observed in my negotiations with Tabcorp/Sky

since 2013 (referred to in Sections K and L below).

The proposed acquisition comes at a critical moment in the history of racing
broadcasting because wagering market share is fastest growing in the
digital segment and there is potential for pro-competitive ‘disruptive
conduct’ to shake up the status quo. For example, WSPs may be able to
offer innovative products and services to customers if they are able to

access racing media online streaming rights in competition with Sky.

These problems will be magnified, particularly with the ‘network

economics’ features of media rights referred to in paragraph 24 above.

The second way Tabcorp/Tatts/Sky can leverage its funding agreements with PRAs

to obtain more favourable rights deals arises because Tabcorp/Tatts/Sky can create

a nexus between revenues from wagering activities and revenues from media rights.

(i)

(i)

(iv)

| set out in paragraphs 111 and 115 below instances in which Tabcorp/Sky

— as the monopoly totalisator rights’ holder — has:

(A) used the imposition of ‘back charges’ in its wagering joint
ventures with VRI to recover back a portion of the rights fees it

has paid for media rights fees; and

(B) sought to impose conditions in media rights deals about the level

of race field fees that can be levied in the future.

The impact of the above is that Tabcorp/Sky can offer higher payments to
PRAs for a grant of media rights than they otherwise would (as a stand-
alone media operator), because they have the ability to use mechanisms
in the wagering joint venture to 'claw back’ the portion which was above

what would have been offered absent the vertical integration.

Such arrangements clearly put Racing.com at a significant disadvantage
vis-a-vis Sky in any negotiations, since it is unable to create the same
nexus between revenues from wagering activities and revenues from

media rights.

| also set out in paragraph 111 below examples of mechanisms that

Tabcorp/Sky has improperly threatened to use to make PRAs and racing
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clubs ‘play ball’ on media rights or else face other repercussions (in the

form of “dial down” measures in wagering joint venture arrangements).

The fact that Tabcorp is vertically integrated with Sky in New South Wales, Victoria and the
ACT poses significant challenges for Racing.com for the reasons set out in this statement.
However, if the merger proceeds, the predicament for Racing.com is far more dire, in terms of
its long-term strategy to incrementally acquire the rights to thoroughbred racing vision in other

jurisdictions in Australia and, over time, build up a credible alternative to Sky’s offering.

Absent the merger, Tabcorp/Sky would not be in a position to leverage the racing funding
agreements in its negotiations for media rights with five of Australia’s eight PRAs. This
materially improves Racing.com’s chances of acquiring media rights in competition with Sky

to deploy in the realisation of its long-term media strategy.

Whilst |1 don’t know how each of the other states and territories’ funding agreements is
structured, it is apparent to me that the PRAs and monopoly totalisator operators have shared
short to medium term economic interests and it follows that the problems negotiating with

Tabcorp/Sky will be greater if Tabcorp is vertically integrated with Sky in seven jurisdictions.
Recent attempts by Racing.com to acquire further media rights

As part of Racing.com’s long-term strategy to acquire thoroughbred racing media rights from
PRAs and race clubs around Australia, Racing.com is currently participating in the bidding
process for South Australia’s broadcasting rights, and a small subset of Racing Queensland’s
broadcasting rights. Before | became CEO, Racing.com also participated in the bidding for

Perth Racing’s broadcasting rights.
South Australia

Thoroughbred Racing S.A. Limited (TRSA) is currently party to a Rights Agreement with Sky,
which grants Sky exclusive rights in relation to the transmission by various means of coverage

of TAB thoroughbred races and race meetings in SA (Media Rights) (Rights Agreement).
The Rights Agreement is due to expire in mid-2017.

| am informed by my predecessor as CEO of Racing.com, Scott Perrin, that in 2016, TRSA
began exploring its options for the grant of media rights from mid-2017. Several months of
discussions ensued between TRSA and Racing.com. | led formal negotiations from January

2017, [Highly confidential to Racing.com] [...........cooiiiiiii e,
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51. As at the date of signing this statement, the outcome of the TRSA bidding process is unknown.
52. There is no doubt that Racing.com has placed a significant competitive constraint on Sky

during the bidding process for TRSA rights:
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(a) Without Racing.com, Sky would have been able to adopt the tactics it did with RVL
following the decision to close TVN when Tabcorp/Sky thought that RVL had no

credible/viable alternatives (refer paragraph 127 below).

(b) [Highly confidential to Racing.com] [......... ..

Racing.com’s negotiations with TRSA have been difficult given the dominance of Sky and the
tactics Tabcorp/Sky has used when media rights negotiations have not gone its way. If the
proposed merger takes place, next time the South Australian rights are up — Tabcorp/Sky will
be vertically integrated with the monopoly totalisator rights’ holder in SA — making negotiations

even more difficult. The reasons for this are elaborated upon in Section D above.

Queensland
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BRC has indicated that in looking to the future, it is looking to expand FTA coverage and will
most likely require digital streaming options in any new deal to apply after the current

agreement ends in 2020.

Western Australia and Perth Racing Club

In 2015 and 2016, and before | joined Racing.com as CEO, | advised Perth Racing Club (Perth

Racing) on their domestic and international media rights strategy. At the time:

(a) international rights were held exclusively by Tabcorp/Sky and due to expire in early
2016; and
(b) domestic rights were held exclusively by Tabcorp/Sky and due to expire in 2019.

While only the international rights for Perth Racing were due to expire, there was an
opportunity for Perth Racing to take advantage of the competitive tension in the market through

the emergence of Racing.com, and hence seek bids on both domestic and international rights.
Racing.com, in partnership with Melbourne Racing Club, submitted an offer to provide:

(a) domestic broadcasting and digital rights;

(b) international rights; and

(c) a proposal to sub license pay TV and streaming rights to Sky channel.
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The offer from Racing.com was significantly higher than the existing rights payments offered
by Tabcorp/Sky.

In September 2016, after a lengthy negotiation process involving a series of bids from
Tabcorp/Sky and Racing.com, Tabcorp/Sky and Perth Racing entered into a new six year
agreement for the broadcasting of Perth Racing’s vision on digital and non-digital platforms

(both in Australia and globally):

(a) Tabcorp/Sky secured an exclusive bundle of all rights for domestic and international.

(b) the total sum of money received by Perth Racing was a significant increase on

previous deals for both domestic and international rights.

(c) Tabcorp/Sky enforced highly restrictive clauses around a limited number of four FTA
“carve out days” in which the only way those race meets can be broadcast on
national FTA TV will be if Tabcorp is the exclusive advertising partner of that entity’s
day’s racing on the channel. Due to this clause, those FTA rights will likely be

warehoused by Tabcorp/Sky.

(d) Tabcorp/Sky’s offer ultimately succeeded over Racing.com’s because Sky’s final
offer increased to a level comparable to Racing.com’s. Perth Racing could also
reasonably anticipate that if it renewed exclusive rights with Sky then further benefits

would accrue to Perth Racing if Tabcorp became the totalisator operator in WA.

As | was directly involved in these negotiations for Perth Racing Club, | have no doubt that
Racing.com was a significant competitive constraint on Sky during the bidding process for the
rights. Without Racing.com, Sky would have been able to adopt the tactics it did with RVL
following the decision to close TVN when Tabcorp/Sky thought that RVL had no credible/viable
alternatives. Without Racing.com, the rights payments paid by Tabcorp/Sky would have been

significantly lower.

The process also reinforced to me the increased problems Racing.com will face if Sky
becomes vertically integrated with the totalisator operator in more markets, and media rights

become interlinked with the local wagering joint venture.

This is because during the negotiations with Perth Racing Club, | saw firsthand the difficulties
a racing club would face if it adopted a strategy that was different to that of the PRA (in this
case, RWWA):

(a) RWWA entered into agreements with Tabcorp/Sky in late 2016 in relation to all
media rights for thoroughbred, harness and greyhound racing (not including
metropolitan thoroughbreds) and retail agency, on-course and digital streaming

distribution.
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RWWA would not separate country and provincial thoroughbreds from greyhound
and harness to allow a single thoroughbred approach (combined with Perth Racing)

to secure the best deal for thoroughbreds.

RWWA sought to protect the declining performance of the local totalisator operations
(retail, on course and digital) from any accelerated competition from other wagering

operators.

RWWA resells Sky channel to pubs and clubs in WA, and hence did not want any

erosion of that business through competition.

The wagering arm of RWWA has been the focus of much privatisation discussion,

and Tabcorp/Sky are rumoured to be the favoured bidder.

Perth Racing Club were worried about possible combined repercussions from
RWWA and Tabcorp/Sky if they chose Racing.com and most of the rest of the

industry was exclusively with Sky:

(i) RWWA was very clear in its belief that Tabcorp/Sky had power to impact
race scheduling, club funding, club sponsorship, training grants,
infrastructure grants and even the entire future of Perth Racing Club’s two

venues, Belmont and Ascot; and

(i) RWWA was also clear that Sky had the capacity to “downgrade” Perth
Racing Club’s races to Sky Racing2, or black them out, and as such, the
impact on local wagering revenue and product fee revenue would be
passed through to the Perth Racing Club.

International
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Difference that a condition of non-exclusivity would make

Racing clubs in each state/territory are capable of splitting media rights across different
platforms, particularly in today’s digital world and with expanded FTA spectrum/ channels
available. However, Sky’s conduct to date — especially the bundling of rights, restrictions on

FTA and exclusivities regarding pay TV and digital platforms — has hindered this.

Furthermore, for reasons set out in Section D above, the proposed acquisition is likely to result
in a substantial lessening of competition in the acquisition of media rights from PRAs and race

clubs.

However, Racing.com considers that the anticompetitive effects of the proposed merger in the
market for the acquisition of media racing rights from PRAs and race clubs could be addressed
by imposing a condition preventing the merged entity from imposing exclusive conferral of

med